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RICCARDTON DRUMMOND 
 Agamſt 


The Creditors of Sir William Ni- is 
colſon of that 1th. Y.: 


Itcardton Drummond; having engaged himfelf as Co-princi. 
pal, with the deceaſt Sir #/i/am Nicolſon in two Bonds, 
one of 6000 merks principal, to the deceaſt Mr. Edward 
Wright; And an other of 4000 merks principal, to the 

deceaſt Sir Joby Toung of Lene, without any Clauſe or bi, 

Bond of Relief, albeit the Money was wholly converted to Sir H:/harn's vi 4 

uſe, and that in effet Rriccardton was only bound as Sucery and Cautioner 18 

for him, tho the ſaids Creditors chooſed rather to have him bound in the Fi 

Bonds as Coprincipal: Riccardton, in Sir William's own time, intented 

an AQtion of Declarator, that the Terms of his foreſaid Engagement might io, | 

be declared, and Sir W:i//zam decerned to relieve or ſecure him tor his Re- 1 

lief, as being upon the matter, a meer Cautioner for him. fi 
This Declarator not having rakcn effe& in Sir William's life, and the 6 

Eſtate of Nzco/fon being now fold by Roup,. and the Price lying conſigned, h; : 

until ſome Queſtions amongſt the Creditors be diſcuſt, One of theſe Queſti- F 

ensis anent Riccardton's foreſaid Declarator, who craves to be receivedin 

rhe Competition as a Creditor, in manner forcſaid, and Rriccardton having 
by the Lords deliverance upon a Bill, obtained in February 16 $7, certain 

Witneſſes to be examined upon the foreſaid Points of his: Decla:ator, rhat L.4 

their Depoſitions mightly :» retentrs, varil the adviſing of the Cauſe, and hon 

the ſaid Depoſitions being taken, and now craved tro be adviſcd, 
after the reading of theſe Depoſitions i pre/entia, which clearly prove, 

Thar albeit Riccardron was infert as Corprincipal in the Bonds forefaid, 

yet he was only a Cautioner for Sir W:i:arm, and that the Money was ap- 
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 plyed to Sir William's proper uſe, and that Sir William cauſed draw a Bond | 


ot Rejivi to Riccardton thereanent, which was only not accepted of by 
R:ccardton, tor the Reaſon contained in the Depoſitions. | 

It was Objeced by the Creditors, x. 'That Riccard?on his being Co- 
principal in the Bonds, without any Clauſe or Bond of Reliet, did natural- 
Iy inter, That he had received the half of the Money, or at leaſt that the 
halt thereof was borrowed tor his behoof, which being eſtabliſhed by Writ- 
ing, could not be taken away to the prejudice-ot Sir W:/zam and his Crg- 
ditors, except /cripto vel guramento partis, but not at all by Witneſleg, 
To which itis anſwered for, Riccardfon, That albeir Perſons, binding as Co- 
principals. in manner forefaid, may of itſelf import, that the Money was 
borrowed equaily tor their behgof, Yet, this Preſumption is of very little 
weight or moment, In regard, thart it is very well known, that the general cu- 
ſtom of ſuch Bonds, doth run quite contrate, it being moſt certain, that tho 
ſeycral Perſons may bc bound in one Bond, as Co.principals, yet it is Qill pre- 


ſumed, that the Money is borrowed for the behoove of one of them in partigu- - 


lar,& i har the Bondis only taken from them all as Co- principals;Becauſc fuch 
was the Creditors choiſe, who commonly.judge the Obligaticn to be ſtrong- 
er upon all, when they are boun4 as Co. principals, then when one is only 
bound z$princip3l, and the reſt as Cautioners; Andthisis fo certain, firſt, 
] rat it can hardly be inftanced, rhat zyer upon the binding of Co principals 
the Money was trucly tothe bchoot of all. except in the caſe only where chey 
were previous partners, and knownrobe ſuch,. which neither js goxcan be 
alledged in this caſe, betwixt Reccardton & the faid Sir#/i[/iam. And 2.That we 
ſee daily,that Creditors ad m7a7orem cautelam will have ſuch who interpoſe 
only as Cautioners to biad as Co.principals, and very often do refuſe to allow 
any clauſe of Reliet to be inſert in the Bond, butleaveitto the Obligants to 
order this by a Bond of Relief apart, ſothatin effecr, whereever a Bond 
appearsto be granted by Twoor more as Co-principals,the preſumption more 
naturally riſes,that one of them is only principal and the reſt ſureties,tben thar 
the Money was borrowed to all their behooves, unleſs this preſumption be 
taken off by alledying, and proving, that theſe Co principals were preyious 
partners ina common Society, which cannot be alledgedin this caſe. 

Not can it beReplyed tor the Credicors, That it in the caſe of more Co: 
principals there be ordinarly a clauſe or Bond of Relief,thenin this caſe where 
there is neither, the preſumption muſt rerucn upon Riccardton, becauſe it is 
cvident that the Creditors havinp refuſed to ſuffer clauſes of Relief to be-inſerr 
in thz Bonds, it was only Sir W:/:am's fault, that Bonds of Relief apart were 
were not granted, and ihe purſuit raiſed by Reccardron againſt Sir Willram 
in hi5 own time for this Relief, and the Treaty proven to have been about ir,do 
prove this point aboveException,ſeing therefore that it isno ways eſtabliſhed 
by written Bonds, taat the Money borrowed was to the equal behoot cf-the 
Co.principals, but that the preſumption runs far ſtronger that it was nor, it is 
without controverſie, that this pointinqueſtion isnortotake away Write by 
Witneſſes, bur only to clear the import ot the Writing by Witneſſes, which 
are certainly theteto moſt proper and probative ; $o that Sir Wz//zars Credi: 
rors cannot in reaſon alledpe, that Riccardton, doth inthis caſe offer to take 
away Write by Witneſles, ſince all c:ntended for, is toelear a point which 


remains doubttul by the Write. and preſumes much ſtronger tor Reccardton 
by Witnefies aboye cxccprion which all Law allows. 


Bur 


is ine. it te ro=ex 


(3) 

But 2. Tt was alleadged for the Creditofs, That as ir was againſt Law 
to allow Witneſſesto rake away Write, ſo the Depofitions were not all of 
Inſtrumentary Witneſſes, but moſt of the Witneſſes: were extraneous. To 
which it is anſwered, That ſcarce in any caſe, - can more: proper Witneſles 
be adduced, nor in the caſein hand, they being partly the Writer and Wir- 
neſſes of the Bonds, and partly Lawyers and Agents concerned for beth 
Parties in the Treaty that was berwixt Sir W:/zams him ſelf and Riccardtoy, 
for this Relief® And 2. The Depoſitions are fo Circumſtantiat, and 
ſtrongly Adminicular, both by the Copie of the Bond of Relief, that was 
drawn, and almoſt concluded, and which deferted only upon a groundleſs 
Scruple on Sir William's part, and likeways by the proceſs raiſed by R:c- 
cardton, in Sir William's life, tnar there cannot be a clearer Evidence de- 
fired in any matter of this kind. | 

And whereas it was alledged for the Creditors, that Witneſſes could in 
Law, neither be allowed to prove contrare to Writ, Nor 2 Toproveyerbal 
Promiſes, or naked Emiſſion of Words: Ir is Anſwered, That albeic in 
Law dire& payment of a Debt conſtiture by Write, cannot be proven be 
Witneſſes, yet it alſe uncontrovertible, that payment ofa Debt may be 
proven conſequentially by poſitive probation of a Deed which does pre- 
ſame the ſame, and which Deed is probable, either be pregnant preſump. 
tions. or Wirneſles beyond exception; As for inſtance, Tho payment of an 
Bond ca:not be proven by Witneſſes, yet a poſitive Fat may be proven which 
will neceſſu:ly infer the ſame; As if it ſhould be proven, thatthe Bond was rex 
rire © apzd debitorem, it would evacuat the ſame alfe well as an Diſcharge 
bearing payment. | 

To the Second, Itis Anſwered, That Witneſſes are not in this caſe adduc: 
ed for taking away a Write directly, but only for cleating the Import thereof 
as ſaid is, which is both conſonant to Law and Cuſtom, and this is not the 
caſe of proving naked words by Witneſſes, becauſe here there is Write and a 
Tra of Buſineſs, v:z. the Boxrowing of Money, and the communing be- 
twixt the parties anent che relief, and their Advocats and Writers, anent the 
drawing of an Bond of Relief as faid is, ſo thatthere is not only an Trac of 
Afﬀeairs, but alſe re: znterventus, anditis unqueſtionable in Law, but thar 
Words or Communings acceſlary to Bargaines or Treaties, are probable be 


"Witncſles, ſotar morc in this caſe, when the Witneſles are Gentlmen of 


Knowledge, Adyocats and Writers, all beyond exception as ſaidic. 


In Reſpect whereof, The Probation ought to be ſuſtained by 
Witneſſes, whereby it is ſufficiently proven that Riccardtor 
was only Cautioner in the faids Two Bonds, and that the 

. Money was apply«d ſolely for Nicol/on's behoof, v 
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